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Procedure. In Civil Law Jurisdictions
A COMPARATIVE STUDY*
ROBERT L. HENRYt
A. OUTLINE OF PRESENTATION OF CASE

To make clear how civil and commercial cases are proved
under the civil law it will be necessary to outline the whole procedure of presentation and proof; this includes pleas and arguments which are strictly not proof but they are its accessories,
since pleas have the function of defining the issues to be proved
and arguments on the facts have the function of marshalling and
interpreting the proof. This is all the more necessary because of
the fact that pleas, arguments and proof are presented in different orders under the civil law and the common law. and are not
interwoven in the same way under the two systems.
The case opens with the acte introductif d'instance which
corresponds very closely to the summons and declaration under
the common law. It consists of a summons to the defendant commanding him to appear in court at a certain time, states very
briefly the facts on which the claim is based, and ends with a
demand for a certain amount of damages or that the plaintiff be
declared the owner of certain property.
There is no formality whatever about the matter.
The plaintiff can state his case in any way he likes. His acte introductif is
not considered a plea, and is not responded to before the day fixed
for appearance in court. If the defendant does not appear, the
plaintiff may ask for judgment by default. If the defendant does
appear in person or by attorney to say that he will defend, the
case is postponed to another audience, which gives the lawyers
opportunity, in the meantime, to exchange conclusions and also
to exchange the proof which each party desires to submit in
support of his version of the case.
* The scope of this article Is limited to the proving of the case in nonpenal actions, and the sketch here given Is of the French civil procedure (as
experienced by the writer in the Mixed Courts of Egypt). While the present

article is confined to generalities, and avoids details regarding which there
are variations in the different civil law countries, it should present a fairly

accurate picture of the procedure in almost any civil law jurisdiction.
t J.D. (University of Chicago), D.C.L. (Oxon), Judge in the Mixed Courts
of Egypt.
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The plaintiff's lawyer draws up his conclusions which consist of typewritten or printed arguments both as to fact and law.
They always contain a full statement of the facts on which the
plaintiff relies. In many cases little or no reference is made to
the law, which is taken for granted and is comparatively seldom
disputed. But if the case is one in which there is likely to be a
dispute as to what law is applicable there will be arguments as
to the law also. A copy of these conclusions, with a bordereau
containing the pieces or written evidence on which the plaintiff
relies,, is transmitted to the lawyer of the opposite party. The
latter studies both the conclusions and the evidence in support
of them, and in his turn transmits to the plaintiff the conclusions
of the defendant containing the defense and also under bordereau
his evidence in support of such defense. The various documents,
letters, and so forth, in the bordereaux are pierced with a cord
which is sealed so that none may be removed. The plaintiff may
reply with a replique, and the exchange of conclusions and piaces
may go on for some time until the parties have exhausted their
evidence and arguments. Then at the demand of one or both
parties, the case is retained for judgment either at the audience
originally fixed, orat a subsequent one to which it has been postponed.'
At the audience at which the case has been fixed to be
pleaded, what the law considers the pleading takes place. It is
oral and is made before the full court. It should be noted that up
until this moment the production of evidence and the arguments
has been between the parties only, and not in the presence of the
court. The oral pleadings are of an extreme informality and are
usually very brief. All that is required is that each party state
his position. The plaintiff generally contents himself with a
simple demand that the defendant be condemned to pay him a
certain amount of damages for the causes set forth in his acte
introductif d'instance, or that the court declare him, the plaintiff,
owner of certain property; and the defendant usually asks simply
that the plaintiff's action be rejected and that the latter be condemned to pay the costs, or sometimes damages for having
brought a vexatious action.
In some instances the pleadings are elaborated in the oral
arguments; the lawyers have the right to plead orally if they
wish. They do so in important cases, or when their clients are
present in court. But in most cases it is recognized that oral arguments can serve no useful purpose. It should be remembered that
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such arguments are made before the court has seen or heard the
evidence. Each lawyer gives his version of the facts, which may
or may not be supported by the proof. In any case the oral arguments are usually mere repetitions of what the lawyers have
already said in their written conclusions which will pass under
the eyes of the court.
Usually presentation of the pleadings and the submission of
the evidence take but a few moments. The parties state their
respective positions and for the rest they refer to their written
conclusions. In any case the evidence contained in the bordereaux
which the parties have previously transmitted to each other for
inspection, and the conclusions they have previously exchanged,
are handed in to the court.
The evidence produced when the case is first pleaded and
submitted for judgment consists only of writings. Anything in
writing may be submitted. It does not consist of affidavits, nor
is it sworn to when produced, nor is it given or introduced orally
by a witness in court as under the common law. The only requirement is that it must previously have been submitted to the
opposite party, and this fact is proved by the latter's visa on a
sheet containing a list of the pi~ces in the bordereau.
In the cases where oral proof is allowed and a party desires
such evidence to be taken, he makes a request to that effect in
the form of -a subsidiary plea. In this plea he expressly anticipates that the court may not regard the facts in controversy as
being sufficiently proved by the written evidence he offers, and
he requests that in this event an enquite be held before final
judgment in order that he may be allowed to prove his allegations by witnesses. If the court considers the case a proper one for
the taking of oral testimony and believes that such a measure will
serve a useful purpose, it orders the enqu~te by interlocutory
judgment, reserving its final judgment until thereafter. Enquites
will be described more fully later when the manner of taking
and rebutting the several kinds of proof is described. In brief the
enqu~te takes place usually in chambers before a member of the
court delegated for that purpose, and a proc~s-verbal of the proceedings is taken down by the clerk of the court. Such proc~sverbal constitutes a part of the record of the case. It is bound
into the dossier which contains the matters of record such as the
acte introductif d'instance and the proc~s-verbaux d'audience;the
latter record what is said and what takes place each time the
case comes up either before the judge, who regulates the roll and
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postpones the case when necessary or at the audiences of the full
court.
When the case has been pleaded, the full dossier containing
the written conclusions of the parties and also their bordereaux
of evidence is transmitted to the president of the court, who
divides the cases between himself and his colleagues for study
and report. The juge rapporteur examines the dossiers assigned
to him, usually at his home, and a few days later he expounds
the case to his colleagues at a ddliberation held in chambers. He
states the pretentions and arguments of both sides, and shows
his colleagues the principal pi~ces (i.e., the evidence offered in
support of allegations of fact). A finding of fact is here reached
by the full court, and the law is applied to these facts. Thereafter the juge rapporteurdrafts the judgment in the sense agreed
upon; this is examined and signed by the president of the chamber. At the next audience of the court the dispositif or enacting
part of the judgment is pronounced orally by the president or
by the clerk in his behalf.
Such in general is the manner of presenting and proving a
case, of arriving at a finding of facts, and of drafting and pronouncing judgment. Some striking contrasts will be noted in the
procedure under the common law.

B. No

LAWS OF PLEADING

In the first place there is almost an entire absence of a law of
pleading in the civil law procedure. There is nothing to correspond to the common law system of original writs and formed
actions, nor to the code pleading substitutes for such forms. No
formality whatever is required. A pleader can state his case in
any way he likes. Nor are there rigid actions to which the pleader
must make his allegations conform if he is to avoid the pitfalls
of demurrer. In fact, the demurrer of the common law has no
counterpart in the civil law.
Of course, it may happen that a plaintiff does not state a
case which in law entitles him to a remedy; and the defense,
admitting the facts alleged, may simply pray for judgment in
favor of the defendant. But such an issue is not raised by any
formal plea. There is no requirement that issues of law and fact
be separated, or that one sort of issue should be given preference
over any other. Whatever may be the issue or issues, the case is
decided at one and the same time. Usually, neither the lawyers
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in their pleadings, nor the judges in their judgments, specify
whether the questions discussed are of law or of fact. They are
hardly aware in many instances whether the issues are of the one
kind or the other. This may be due to the fact that real issues
of law arise comparatively seldom in civil law jurisdictions. The
law is in the Codes, and is felt to be so certain that disputes
seldom arise as to what the law is. Once the facts in a given case
are established there is rarely a doubt as to what law should be
applied.
Also since there is no jury on the civil side, as in the case in
civil law jurisdictions, and the same organ of the court decides
both issues of law and of fact, there is no necessity for separating
the two kinds, nor of distinguishing between them. The presence
of the jury is what justifies the existence of a law of pleading
under the common law procedure. As issues of law and fact are
decided by different organs of the court, it is essential to separate
them. Also, since at common law the proof must be presented
orally in the presence and hearing of the jury, it follows that
the issues of fact must be defined formally and precisely; otherwise much time would be lost by the introduction of unnecessary
and irrelevant evidence.
Under the civil law system it is not only unnecessary to separate issues of law and of fact, but it is also unnecessary to require the parties to define the issues of fact with any formality.
There is no loss of time due to the introduction of unnecessary
and irrelevant evidence, even though the parties may offer anything they like. Where the evidence is all in writing, as in the
great majority of cases, the judge simply passes over unnecessary
and irrelevant papers; and where he takes the evidence orally
he refuses to hear testimony which is irrelevant and has little or
no value as proof.
But it may be said that in the interest of clear thinking it is
necessary for the parties to come to issue, and for the judge to
know what the issues are. Certainly. The parties do come to a
formal though general issue in the oral pleas which are made in
court at the time the case is retained for judgment; and if the
case has been well discussed in the written conclusions which
the parties have exchanged before the case comes into court, and
which they hand in, the issues are actually defined. In some cases,
it is true, due to the absence of any requirement that the issues
be formally drawn, the judge may have difficulty in determining
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the object of the dispute. If the lack of precision is on one side
only, judgment can be given for the other. If the plaintiff does
not state a case, judgment goes for the defendant; if the latter
does not contest with sufficient definiteness, judgment is given
for the plaintiff. In the rare case in which both parties are vague,
some embarrassment is caused to the court. It actually does
happen occasionally that neither lawyer knows what the case is
about, or that one or both of them being aware of the weakness
of the case or of the defense deliberately try to confuse the issues.
The matter can usually be cleared up by calling the lawyers before the court in chambers, and questioning them; and if they
persist in their ignorance or recalcitrance, the parties can be
called in person to inform the court on the nature of the issue.
But such occurrences are rare. The issues are well defined in
the vast majority of cases,. and that without any formal requirements, or what may properly be called a Law of Pleading.
The procedure as outlined above is in striking contrast to
that which obtains in common law jurisdictions in which there
is either the old common law of pleading with certain simplifications or a system of code pleading which is no less complex and
technical.
C. No LAW OF EVMENCE

The reader has perhaps already gathered from the foregoing
remarks that in the civil law there is no formal aggregate of rules
known as the Law of Evidence. The origin and necessity for such
a law, in common law jurisdictions, is due to the presence of the
jury. Rules of evidence are mostly rules of exclusion. Irrelevant
matter is excluded because of its tendency to confuse the jury
.(and waste the time of the court), and other types of evidence
are excluded because the jury is fundamentally incapable of
judging its value. The juryman might well be influenced by matter of little or no value as proof, or unduly prejudiced by certain
other matter if it were admitted. On the other hand an experienced judge is usually capable of appreciating the value of any
and all kinds of evidence. Therefore in civil law countries where
the judges pass on the facts or determine them there is no need
of a Law of Evidence, and in fact none exists.
This may seem too sweeping a statement, since there is a
rule (corresponding to the Statute of Frauds in the common
law) to the effect that contract obligations (with certain excep-
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tions, notably in small matters and in commercial cases) can be
proved only by a writing; and another rule excluding certain
persons, notably the parties themselves, near relatives, and servants, from being witnesses (though they may be heard, not
under oath, at the discretion of the judge). These rules relate only
to the making of proof, and the statement that there is no law
of evidence in the civil law remains substantially exact; there
is a complete absence of that body of rules of exclusion which
forms the bulk of the common law of evidence.
It may be asked how the judges can get along without applying the fundamental principles of the law of evidence; for they
are rules based on logic and experience. The judges do in fact
apply some of these principles, for it is inevitable that they
should make use of logic, and should draw from the large fund
of general experience in such matters. For example: The judges,
in their studies, look through all the papers submitted; but one
can be quite certain that all those which are unnecessary or deal
only with irrelevant matters will be dismissed with a glance.
Likewise a writing executed by the same party who submits it
will be passed over as of negligible probative value, while a
document or letter of the opposite party, containing statements
against his interest, will be given considerable weight. Or again,
if the judge is taking oral testimony he will refuse to hear testimony on irrelevant matters. If he has heard enough testimony
on a point he will refuse to hear further witnesses on it. If hearsay is offered he will discourage its use by telling the proponent
that it is of negligible value, and so forth.
But in either case, whether he is examining the papers or
taking oral testimony, the judge exercises sovereign discretion
as to what evidence he will take into consideration, and as to the
weight that he will give it. Whereas appellate courts in common
law jurisdictions regularly send cases back for retrial on the
ground that the court of first instance erroneously permitted one
item of evidence to be admitted or refused to admit another, this
is unknown to the civil law. If a party is not satisfied with the
finding of facts by the court of first instance, he can appeal. There
is always the double degree in civil law jurisdictions whereby a
party has two chances on the facts. The appellate court is quite
as much a trial court as is the court of first instance. It does not
judge on the record. The case starts again from the beginning.
Under such a system it can hardly be said that there is a law of
evidence in the common law sense.
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EVIDENCE IN WRITING

Ordinary Writings
The manner in which writings are, in general, presented to
the court (i.e., merely handed in, in bordereaux, pierced by a
cord, the ends of which are sealed), has been described above.
Only such bordereaux as have been previously transmitted to the
opposite party and bear his visa are received by the court.
The effect of such proof may of course be met by the presentation, in a similar manner, of writings tending to prove the
contrary. Or the pices attributed to the adversary may be directly attacked by a denial of the signature or of the writing, or
by an inscription en faux.
Verification
In the first instance above the party contesting says the signature attributed to him is not his, or that what is said to be in
his handwriting was not written by him. In such case the party
presenting the writing must (if he wishes to make good his pretention) demand a verification. 1 The verification is ordered by a
judgment, which nominates a handwriting expert (or three, according to the French Code). The experts are chosen not by the
parties but by the court from an official list. The judgment also
names one of the judges of the court to conduct the verification
proceedings. The contested writing is presented at the greffe, the
office of the clerk of the court. It is paraphed with the words ne
varietur by the clerk in the presence of the attorneys of the
parties and signed by the clerk and the attorneys. By ordinance,
the juge-commis fixes a date on which the parties, their lawyers,
and the nominated expert (or experts) shall appear before him
in chambers. The party demanding the verification presents such
pieces de comparison as he has been able to find, that is, documents bearing uncontested or uncontestable signatures or handwriting of the person whose alleged signature or handwriting is
contested. The best documents for such purpose are actes authentiques in which the signature has been made in the presence of
a notary, or before the court or other government official.
If the question is one of handwriting and no documents for
comparison are available, the juge-commis requires the contesting party to write his signature a number of times, or to write
out a couple of paragraphs. The documents for comparison, or
the signatures or writing taken before the judge are confided
1. Art. 193, French Code of Civil Procedure.
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along with the contested writing to the handwriting expert. The
latter makes a study of the material submitted to him, and submits a written report of his finding. The parties examine the report at the clerk's office, and make their comments upon it in
the form of written conclusions exchanged between themselves.
The case comes up at a fixed audience. The court studies the
dossier and renders judgment in the usual way on the case as a
whole, including its finding as to whether the signature or writing has been proved sincere or false by the proceedings of verification. If the party denying the signature loses, he is condemned
to a fine in addition to costs.
"Inscription en Faux"
Instead of denying a signature or writing, the defense may
be that the writing produced is a forgery; or if in fact sincere,
that it has been tampered with by erasures, alterations or additions. In such a case the defendant is required to s'inscrire en
faux. The alleged forged writing is seized, paraphed, and locked
up in the safe of the court. If the defense of forgery is made
good, there may follow a prosecution for the crime against the
person who committed it. If it is not sustained, the party making
the charge is fined rather heavily, more so than if he had failed
in a simple denial of signature or handwriting. The amount of
the fine to be inflicted in each case is set down in the Codes. The
procedure is similar to that in a verification. It is ordered by
judgment nominating the expert, and indicating a member of
the court to conduct the proceedings. A time is fixed within which
the expert must complete his examination and deposit his report; and also for the case to come up again in court for pleading
and judgment.
"Actes Authentiques"
Actes authentiques constitute a special kind of written proof.
They are acts drawn up by a notary (or if previously drafted by
an attorney, read to the parties by the notary) and executed by
the parties in his presence and in the presence of witnesses, and
signed also by the notary and the witnesses. In many cases the
original is confided to the notary who acts as public custodian,
and in all cases he keeps a record of the fact authenticated by
him.
Actes authentiques play a much more important role in civil
law countries than do acts acknowledged before notaries in common law jurisdictions. Notaries themselves have much more authority and importance. Actes authentiques are official and have
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great advantages over ordinary acts. They are used as deeds for
the transfer of real property and for hypoth~ques (which are
somewhat analogous to mortgages under the common law) and
for other important obligations.
The advantages of actes authentiques are many. In the first
place they are self executory without the necessity of a previous
judgment. On simple request to the clerk of the court they may
be provided with the "executory clause" authorizing execution.
In that respect they correspond to the contract of court record of
the common law, extensively used for many centuries in England, but which even by Blackstone's time had become obsolescent. Actes authentiques are official. They are equivalent to
acknowledgments in court.
Furthermore, they prove themselves. When produced in evidence they cannot be attacked by simple denials. Everything
which the notary records as having taken place in his presence is
considered proved. The only recourse is the very serious procedure of inscription en faux, charging the notary, a public
official, with having falsely recorded.
Official Acts not in Possession of Party
When the original writing is not in the possession of the
party desiring it to be given in evidence but in the custody of
a public official, he may obtain an official copy if he himself was
a party to the act.2 If not a party, a compulsoire can be asked of
the court which may order the notary or other depositaire to furnish the copy required. The parties have the right to compare
the copy with the original." If it is necessary for the original to
be before the eyes of the court-where for example it is charged
that the copy does not correspond to the original, or that the
latter has been tampered with, or is false, or bears a false signature-the court may order the public custodian himself to produce the original. In certain cases where the original public
record cannot be removed, the court may delegate one of its
members to examine it in its place or authorize an expert to do
SO.
In the case of court records, such as records of other cases
previously decided, the court may on the simple request of one
of the parties, order them to be brought before it, and annexed
to the dossier of the case under consideration.
2. Art. 839, French Code of Civil Procedure.

3. Arts. 846 et seq., French Code of Civil Procedure.
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Commercial Books
Another important kind of evidence in writing are the livres
de commerce kept by persons or corporations engaged in business. Commergants are required by law to keep certain books in
which are recorded all their transactions, also a letter copy book
of all letters sent and an inventory of all property movable and
immovable to be copied annually into a special register.' The
books must be kept without blank pages or spaces, and no additions should be made on the margins. The pages must be numbered consecutively, and each book must be inspected, before
started, by an employee of the Tribunal de Commerce and
paraphed by him, and must again be visaed by the latter at the
end of each year.5 Only such books as have been kept in the
manner prescribed by law are considered worthy of faith." Others
not so kept may be produced, but have little if any value as
proof. Even books otherwise regularly kept, are under suspicion
if they contain erasures or alterations.
Books kept according to law may be produced by the party
to whom they belong; or their production may be ordered (in
commercial cases and in some others) at the request of the adverse party; or the court of its own motion may order their production. 7 Where production is ordered, the books are brought
before the juge-commis in chambers, and he examines them in
the presence of the parties or their representatives, assisted by
an accountancy expert if necessary. Where the matter is complex
the books may be confided to an expert for extended examination
and report; or where it is important that certain books be left in
the custody of their owners, the expert may be authorized to
examine them at the office of the person to whom they belong.
Commercial books constitute a very important and useful
kind of evidence, not only for the parties who keep them, but
also very frequently for their adversaries. A person, lacking the
proof himself, may be able to prove by the books of the opposite
party that certain property was delivered or that a debt was paid
or an obligation was performed.
"Proc~s-Verbaux" by Police or Court Official
From the point of view of the court the proc~s-verbaux made
by the police in the case of accident or tort (where the act might
4.
5.
6.
7.

Art. 8, French Commercial Code.
Arts. 10, 11, French Commercial Code.
Art. 13, French Commercial Code: pourront .
Arts. 12, 14, 15, French Commercial Code.

.

. faire foi en justice.

LOUISIANA LAW REVIEW

[Vol. II

conceivably involve a penal offense) constitute evidence in writing, and may be presented as such. By means of a simple demand
followed by a judgment ordering their production, they may be
annexed to the dossier of a civil case based on the same facts.
These proc~s-verbaux are of great utility, and in the vast majority of tort and negligence cases make the taking of oral testimony
by the court unnecessary; they constitute more reliable proof
than can usually be extracted from witnesses who are sworn
before the judge and testify some time after the affair.
In almost every case in which there has been an accident, a
tortious quarrel or fracas, such a procs-verbal is drawn up at
once at the police station. The police either take the parties there
for the purpose, or the parties go there of their own accord to
make their statements. The proc~s-verbalcontains the statements
of the police, if present, as to what they saw and heard, and the
statements of the parties and of witnesses. If no police agent is
present at the moment, one usually comes upon the scene shortly
afterwards, or is sent from the police station to examine the
place and circumstances. The proc~s-verbal thus contains a description of the place by the police (often accompanied by a
sketch) and of the state of affairs. This would show, for example,
the position and course of automobiles involved in an accident,
both before and after collision, and the condition of the cars and
of the persons. The latter statements are particularly useful as
they tend to prevent false claims and exaggeration of injuries.
Other written proc~s-verbaux also come before the court
(when deliberating the judgment). These are made by the clerk
of the court at audiences or at enqu~tes and consist of a record
of words spoken. Such proc~s-verbaux, signed by the clerk and
juge-enqu~teur or the president of the court, are proof of as high
a nature as actes authentiques, and can be attacked only by a
motion for the correction of an error, or by an inscriptionen faux
charging that the clerk falsified the record. The enquite, where
one takes place, is usually held before a single judge. Thus, in a
sense it may be said that all evidence which comes before the
full court, and on which it must pass, is in writing.
E.

PAROLE EVIDENCE

What Can Be Proved by Oral Evidence
Generally speaking, contract obligations and liberation from
such obligations cannot be proved without a writing, emanating
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from the party to be charged.8 An exception is made as to small
matters, just as under the common law Statute of Frauds.
If there is a commencement de preuve par 6crit,9 that is, an
incomplete writing which shows that the parties have entered
into a contractual obligation, parole evidence may be admitted to
complete it. Also in certain cases where it is not customary to
put a matter in writing or to take a receipt, oral evidence may
be admitted. Ordinarily the rule is not applied in commercial
matters, or where according to the custom of merchants the matter is not usually put into writing. Particular reference might be
made to transactions on the floor of the stock exchange where
contracts are made by voice or signs. Likewise, when a person is
permitted to prove the obligation of his adversary or the liberation of his own obligation by the production of his own books
(kept according to the prescriptions of the law), he is in fact
proving by parole, as far as the adversary is concerned, since he
is not producing a writing emanating from or signed by his adversary.
Another general exception is where the writing containing
the contracted obligation or its liberation has been lost by accident, and proof of such fact is made. The matter here was in
writing, and its contents may be proved by parole.
The rule has no application to quasi-contracts, or to torts
(d~lits and quasi-ddlits).1°
"Enquote" Ordered by Judgment on Demand of Party
Or by Court of Its Own Motion
The party who desires to prove facts by parole may make his
demand orally at an audience, or in his conclusions transmitted
to his adversary, in either case within a certain delay before the
audience fixed for pleading the case. He must articulate his demand succinctly, that is, he must enumerate briefly and clearly
the facts he desires to prove. His adversary must deny them within three days after notification, and if he fails to do so, the facts
stated will be considered as admitted.1 1 If proof of the facts in
issue is admissible, that is, if they are such as may be proved by
oral testimony, and if they are pertinent to the case, the court
may order an enquite at which the party making the demand
will be authorized to prove his allegations. The determination,
8. Art. 1341, French Civil Code.

9. Art. 1347, French Civil Code.
10. Art. 1348, French Civil Code.
11. Art. 252, French Code of Civil Procedure.
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however, as to whether or not an enquite shall be ordered lies
within the discretion of the court. 12 Even if above conditions are
fulfilled, the demand will be granted only if the court is convinced that an enqu~te will serve some useful purpose. If it appears that the measure is dilatory or is demanded merely to vex
the other party, it will be refused. Not only may that be the case
where the facts alleged are obviously false, as being contrary to
other elements in the case already sufficiently proved, but also
where it is clear that the party making the demand has in fact
no proof to offer (e.g., a usury case where no witnesses were
present). Or again, if there is available sufficient proof in writing the court may deem further oral testimony unnecessary even
though the case permits oral proof. This happens in tort cases
where there is a proc~s-verbal made by the police at the time,
which usually furnishes the best proof as to what happened. On
the other hand the court may order an enqudte of its own motion. 13 It does so to resolve doubts in its own mind as to facts
insufficiently established by the written evidence.
The courts actually authorize oral testimony in only a small
proportion of the cases which come before them, perhaps one in
ten. In the vast majority, only written evidence is produced.
The judgment which orders the enqu~te specifies the facts
which may be proved, and names a judge, or member of the
Chamber, to conduct the proceedings. 14 A time limit is specified
for completing them. Usually the time and place of holding the
enqu~te is fixed by ordinance of the juge-commis, at the demand
of a party. The judge can order oral testimony to be given in the
presence of the full court, but in practice this is rarely done. Enquotes normally take place before a single judge, in chambers.
"Enquote" Proceedings
The parties appear at the time and place fixed. The one who
has been authorized to prove the facts specified is accompanied
by his witnesses, or certain witnesses may appear in response to
summons served upon them. The witnesses remain in the anteroom, and are introduced one at a time. After one of them has
testified he remains in the enquite audience room. Thus no witness is allowed to hear what previous witnesses have said prior
to the time that he himself testified. 15
Within a definite time before the enquite the party is re12. Art. 253, French Code of Civil Procedure.
13. Art. 254, French Code of Civil Procedure.
14. Art. 255, French Code of Civil Procedure.

15. Art. 262, French Code of Civil Procedure.
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quired to furnish his adversary with a list of the witnesses he
intends to produce. The adversary thus has an opportunity to
find out who they are and whether they are recusable.
The parties cannot be witnesses in their own behalf; nor can
near relatives or servants give testimony.1" Certain persons, such
as those who have been condemned of infamous crimes, are altogether excluded. 7 The rigor of the exclusion rules is, however,
mitigated in practice; for the excluded persons may be heard
(not under oath) at the discretion of the judge. This is done
where they are necessary witnesses, that is, where no others were
present. The judge may also order the appearance of the parties
themselves and may question them. 8
When a witness has been duly sworn, he tells his tale in his
own manner, without being allowed to refer to any notes or
writing. If necessary, the judge directs the witness's attention
to the matters in issue, and asks him such questions as he sees
fit in order to extract all pertinent information. Neither the party
who produces the witness nor the opponent may interrupt the
testimony or ask the witness any question directly. After the
witness has told his tale, either party may propose questions to
the judge who will further interrogate the witness if he considers
the questions pertinent, useful and fair.'9
In the proc~s-verbal the clerk takes down the deposition of
the witness; not necessarily all he says nor his exact words, but
an endeavour is made to express his meaning as accurately as
possible. When he has finished speaking (or from time to time,
if the deposition is long) the clerk reads to the witness what he
has recorded. The witness may make such changes and additions
as he sees fit. In its final form it is read again and the witness
asked if he persists. If he does, he is asked to sign.
When the testimony of all of the witnesses produced has
been recorded, the proc~s-verbal is signed by the judge, the clerk,
the attorneys and the parties if present; thus the record of the
inquest is complete.
The enquite is rather an efficient proceeding. Although it
requires considerable time it moves along with much more dispatch than the common law process of taking oral testimony in
the court room. Much time is saved by permitting only the judge
to question the witnesses. If counsel were allowed to do so, many
16.
17.
18.
19.

Arts. 268, 283, French Code of Civil Procedure.
Art. 283, French Code of Civil Procedure.
Art. 119, French Code of Civil Procedure.
Art. 276, French Code of Civil Procedure.
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unnecessary and useless questions would be asked and the proceedings would drag interminably. Also the judge is more likely
to succeed in bringing out the truth. Under the common law system in which one attorney endeavours to get a desired version
of the facts out of his own witnesses, and the other attorney attempts to discredit the witnesses of his adversary and shatter
such version by cross-examination, the result is not necessarily
to bring out the facts clearly. Much is left to chance and to the
skill (and not infrequently the unscrupulousness) of the respective attorneys. It is more in the interest of fairness for the questioning to be done by the impartial judge.
"Contre-Enqu~te"
The judgment which orders an enqu~te also provides for a
contre-enqu~te. This permits the opposite party by witnesses of
his own, to rebut the proof taken at the enqute. The contreenquite usually takes place a week or two after the enquite, and
is conducted in precisely the same manner. Having the contreenqudte separated from the enquite by a substantial interval of
time eliminates the element of surprise which plays such a prominent part in common law trials. In the latter system the lawyer
must anticipate what the witnesses of the other party are going
to testify, and be prepared to destroy the effect of such testimony
either by cross-examination, by discrediting the witness or by
having a witness on hand to contradict it. The civil law system
would seem to be much fairer, and to leave less either to sporting chance or to the attorney's skill and powers of divination.
The whole record of enquite and contre-enquote is bound
into the dossier of the case. It is studied by the juge-rapporteur
(usually the same judge who presided at the enquite) after it
has been discussed in written conclusions by the parties and the
case as a whole has been pleaded and submitted for judgment.
He makes his report to his colleagues at a ddlibgration, adding
his own impression as to the witnesses. The full chamber comes
to an agreement as to what facts have been proved by enqute
and contre-enqudte.The judgment subsequently rendered is based
on these findings, together with any other proof which the court
has before it.
F. VISUAL EVIDENCE
Objects and Persons,
Objects of all sorts may be presented as evidence, and are
handed in with the bordereaux. They are necessarily submitted
in cases charging violation of patent, copyright, or unfair com-
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petition, where it is necessary to compare the original and the
imitation. The parties, of course, may appear in any case. They
sometimes do so in personal injury cases in order to show the
court visually the extent to which they have been crippled or
disfigured.
"Descentes sur les Lieux"
The court may go to the scene of the dispute and see for
itself what the situation is; or it may delegate one of its members to do so. In either case the descente sur les lieux is ordered
20
by judgment.
This is a very useful proceeding and extensively resorted to,
particularly in cases involving injury or trespass to real property, or violation of a servitude. It often happens that the verbal
description of the trespass, the sketches made by the parties, or
the photographs, do not make the situation clear even where the
parties are both sincere; and if one or both of them are endeavouring to falsify the situation, it may be even more necessary for the court to see for itself. Usually the descente clears up
the matter. Sometimes, it is necessary for the judge to be accompanied by an expert, in order to explain the situation, take measurements or prepare accurate plans and sketches. If an expert
is necessary he is nominated by the judgment ordering the descente, or else the judge delegated to make the descente is authorized to secure an expert of his own choice.
At the time fixed by ordinance of the juge-commis, the judge,
accompanied by the clerk of the court and the parties or their
representatives, and also the expert (if one has been found necessary), proceeds to the place. An examination of the situation is
made, and the clerk consigns to his proc~s-verbal what the judge
sees and finds to be fact, and also what he hears, if witnesses are
heard on the spot. The interrogation of witnesses on the scene is
very useful, as witnesses can testify much more intelligently as
to what a situation was before or at time of the injury, when
they are at the spot. Furthermore, they can indicate the exact
points in regard to which they are giving evidence. The proc~sverbal resulting from the descente is signed by the judge, the
clerk, and the parties, and becomes a part of the written evidence. It will pass before the eyes of the full court, and will be
supplemented by a verbal explanation by the judge who made
the descente.
20. Art. 295, French Code of Civil Procedure.
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Descentes may be made at the demand of one or both parties.
As to whether the demand will be granted lies entirely within the
discretion of the court. Or the court may of its own motion, in
the absence of any demand from a party, order a descente to clear
up the situation in its own mind. Sometimes the juge-rapporteur
considers that a formal descente is unnecessary. In such case he
may go privately to the place and take a look for himself.
G. "EXPERTISES"

It is difficult to classify expertises. They are certainly not
parole evidence, as is expert testimony under the common law
system. Experts in civil law jurisdictions do not give testimony
orally in court. Expertises seem to be partly visual evidence and
partly written. In carrying out his mission the expert must always see the person, place or thing concerning which his opinion
is desired. He must examine visually. And his report in writing
to the court, in most cases, is accompanied by elaborate plans
and drawings, which to the court are visual evidence. The written
report is often wholly or largely an explanation of the drawings.
Experts are extensively used in a great variety of cases,
wherever technical knowledge not within the competence of the
judges is required. For example, they are used to apply titles to
real estate, where survey operations must be made on the site.
Medical experts are charged with the task of examining persons
injured in accidents, to report on the extent of the injury and
the resulting incapacity. Handwriting experts examine contested
writings and signatures. Accountants examine books; and so on.
When a case arises in which the services of an expert are desirable, the demand for the expertise may be made by one of the
parties, or the court of its own motion may decide upon one. In
either case the expertise is ordered by a judgment which also
nominates the expert.
There is an official tableau of experts, which has been approved by the court; this contains the names of doctors, accountants, engineers and scientists of every description. The expert
appointed by judgment in each case is selected from the tableau.
The fee to be paid is fixed tentatively by ordonnance of the president of the chamber, after the expert has done his work and submitted his report. Either party within a certain delay, after the
ordonnance has been served upon him, may contest the amount
of the taxe, by opposition et taxe. This proceeding makes a special
case on that question alone and is decided in the usual way by a
judgment which fixes the fee definitely.
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It will be observed that experts are thus officers of the court;
and their impartiality is assured. If the court observes that an
expert in a given case has not done his work well, or that he has
shown partiality, he will not again be selected, and his name may
be struck from the tableau. This is in striking contrast to the
common law system in which each party selects and pays his
own expert, and under which it is consequently difficult to obtain unbiased expert testimony.
The judgment which orders an expertise and nominates the
expert carefully defines his mission. It may include hearing witnesses on the spot, not under oath. The expert takes oath before
the juge de service to perform the mission confided to him as a
man of honor. He may thereupon proceed with his work. He
makes a report in writing, usually accompanied by plans or other
drawings. He also draws up proc~s-verbaux of what he does and
of what takes place before him. The first one, at least, records
that the parties were summoned to be present at the beginning
of operations, and whether in fact they did appear. If the testimony of witnesses on the spot was taken, their declarations are
recorded. The report and proc~s-verbaux are deposited by the
expert at the office of the clerk of the court, and bound into the
dossier. The parties have the right to examine the report there.
They discuss it in written conclusions exchanged between them.
The party in whose favor the report is asks that it be received
and approved. His adversary usually criticises the report and
frequently asks for a new expertise. The case comes before the
court and is decided in the usual way. If the court is satisfied
with the report, it receives it and gives judgment upon the basis
of the expert's finding or opinion. If not, it may order a new expertise, usually of three experts.
H. PROOF BY OATH

Oath proof is very ancient. It was the principal method of
proof in both the early Roman and the early common law. In
the latter it existed for over one thousand years, until its abolition in 1834. For the first five or six centuries of that period, up
to the fifteenth century, it continued to be the principal method
of proof for civil cases in the local courts, and was extensively
used even in the central courts of the king. In the form of the
decisory single oath, as one method of proof, it continued in the
21
Roman law to its maturity, and is found in the Corpus Juris.
22
This is the form in which it still exists in the modern civil law.
21. Hunter, Roman Law, p. 1005.
22. Arts. 120, 121, French Code of Civil Procedure.
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It may either be a serment decisoire demanded by one of the
parties, to be deferred to his adversary; or a serment suppletoire23 ordered by the court of its own motion. In the first case
the party making the demand is not permitted to submit any
other proof. He must put his case, whether to win or to lose, entirely on the outcome of the oath. In the second, the court requires the supplementary oath of one of the parties whenever it
deems the proof offered insufficient or doubts its sincerity.
The party putting his adversary on oath must formulate very
precisely what he desires the latter to swear to. If the oath is
formulated in such a way as to be decisive of the litigation, the
court enters a judgment ordering the oath to be taken. The final
judgment in the case is pronounced before the administration of
the oath and is always formulated in the alternative, that is, it
states that judgment and costs goes against the party demanding
the oath if the party to whom the oath is deferred takes it, and
that in the contrary case, judgment and costs goes for the party
making the demand. The judgment fixes the audience at which
the party who is to take the oath must appear, and the oath is
administered in the presence of the full court and the adversary.
Oath taking is the only form of proof which is commonly made
in the court room.
This proceeding is most useful and is frequently employed,
for it offers a person who has no proof admissible by law2 4 a

good chance to win his case, if it is a good one; for human nature
is such that comparatively few persons are willing to take false
oaths publicly, knowing that at least their adversaries will spot
them as untrue.
Oath proof can be used in any case, but is most frequently
employed in matters of small debts or accounts. For example, A
owes B for the price of goods sold and delivered or services rendered. B has no proof that he has paid, either because he failed
to take a receipt, or has lost the one given him. In such case B
can put A on oath, and make him swear that he has not received
payment. A has the right in such a case to defer the oath back
to B, to make the latter swear that he has paid.
Oath proof is also used in certain special cases, for example,
where the law permits a party to plead the defense of one of the
short prescriptions. The person raising such a defense is not lib23. Arts. 1357, 1366, French Civil Code.
24. Arts. 1354, 1357, French Civil Code. Where the contracted obligation
and the proof of liberation should be in writing. Oath proof is the only kind
available.
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erated unless he25 takes an oath swearing that he has effectively
been liberated.

I.

ADVANTAGES OF CIVIL LAw SYSTEM

Judges are Better Fitted than Juries to Judge Facts
One of the immense advantages held by the civil law over
the common law lies in the circumstance that judges, instead of
juries, determine all issues of fact. It needs no argument that
juries are entirely unfitted to judge complicated states of fact,
which occur frequently in civil and commercial cases. On the
criminal side the matter is quite different. The issue is single and
simple: Is the accused guilty or not? A carefully selected jury
operating under proper safeguards as to the admission of evidence and guided as to the value and weight of the testimony, may
be quite as capable to decide the single issue of guilt or innocence
as a judge would be. But juries should never have been employed
in courts of civil jurisdiction. Their presence there under the
common law procedure is attributed possibly to historical reasons: partly as a survival of the conception that all courts should
consist of the people as judges, as they did in primitive times;
partly because of a misconception of the application of the Magna
Carta provision regarding trial by jury; and partly because the
inquest, employed in certain civil cases (which was a mere form
of oath proof) became associated in men's minds with the criminal jury which was the court itself. The two tribunals resemble
each other, both
consisting of twelve sworn men and both being
2 6
called juries.

However, the situation under the common law system is not
as serious as it might be, due to the fact that a large percentage
of civil cases are in practice tried without a jury. Fortunately,
jury trial was not applied to chancery or admiralty cases, among
which are to be found many of the most complicated states of
fact. Small cases and others have been exempted from the necessity of jury trial; and in any civil case a jury may be waived by
mutual consent. Nevertheless, a vast number of civil cases are
still tried by jury, which leaves the common law in a position
of marked inferiority.
It may be argued in defense of the common law system that
lawyers are sometimes afraid of the bias or quirks of certain
25. Art. 2275, French Civil Code.
26. Henry, The Story of the Criminal Jury in the Civil Law and in the
Common Law, in the McMurray Celebration Essays (1935) 135.
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judges, and in such cases prefer to have the facts passed upon
by juries. That is quite possible under the common law system
of trial courts consisting of single judges recruited from the bar.
Not every judge is endowed with a well balanced judicial mind,
and when lawyers of long practice are elevated to the bench,
their minds are apt to be habituated to partisan thinking. Furthermore, the lawyers who plead before them may be former
associates or opponents.
Under the civil law system, in which the judicial career is
distinct from that of the bar, and in which the court of first instance consists of three judges, the danger of serious consequences
arising from a possible judicial bias or quirk is completely eliminated. If such quirk should exist in one of the judges in spite of
the fact that his whole career has been on the bench, its effect is
certain to be neutralized by his two colleagues with whom he
must deliberate the case, and who join with him to make the
findings of fact.
Sounder Judgments Based on Written Evidence
Since all evidence on which the full court has to pass comes
before it in written form, it is more certain that sound findings
of fact will be made in civil law jurisdictions than under the
common law system where the evidence is given orally in the
court room. This is so regardless of whether the facts are in
practice judged by jury or by judge.
The taking of testimony orally is a slow and laborious process. In a case of complexity it may take many hours, perhaps
days. Before it is completed the judge or jury is apt to have become fatigued. Attention lags. What was said in the early part of
the trial becomes dim, and those things stated towards the end
tend to assume undue importance. Even if the judge has taken
careful notes he does not have the same opportunity to weigh and
compare the several depositions as he has to sift and ponder written evidence, which he does in his study at his leisure.
The judge in dealing with evidence in writing is not hurried.
He can take all the time he desires before making up his mind
on each point. He can re-read (many times if he wishes) the
most important evidence and ponder its value and significance.
In many cases it is not possible to make up one's mind properly on essential points when the evidence has been heard just
once. Much contemplation and turning the matter over, is necessary in order to arrive at a just and accurate estimation.
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The whole common law practice in civil cases, of taking testimony orally in court, is (like the employment of the jury on
the civil side) a survival from primitive times. In the Middle
Ages very few people could read or write, and for this season
evidence had to be given orally. But such a system does not suit
modern conditions and should have no place in a mature system
of legal procedure.
Adequate Deliberationis Assured
A further requisite for sound findings of fact is the discussion
of the matter under consideration. It is surprising how often the
human mind will go astray if it functions alone. The fact that the
juge-rapporteurmust expound and justify his views to his colleagues is a great corrective. If he has fallen into error, this will
be brought out in "the discussion," and then he nearly always
sees for himself how he went wrong, and in any case the decision
of the court, which is that of the majority, is certain to be well
considered.
But under the common law system the single trial judge has
no one with whom to deliberate the case. And as to the jury,
there is no assurance that the case will be adequately discussed
by them. With their untrained minds, the chances are quite to
the contrary. If among the jurymen is an individual of strong
personality, although not endowed with a judicial mind and inexperienced in the sifting and weighing of evidence, his persuasive presence is apt to lead the others to hasty and wrong
conclusions.
Written Evidence Saves Time and Expense
The civil law system wherein the evidence comes before the
full court in writing also saves much time and expense for all
concerned. Instead of having to spend many hours in the court
room on six days of the week, the judges may spend only from
two to four hours there, on one morning of the week. At a single
audience, enough cases can be retained for judgment to keep the
court busy for the remainder of the week.
In this way more cases can be considered carefully in the
same length of time, and be well judged by a single court chamber than is possible under the common law system. Perhaps the
judgments per judge are fewer than where the trial court consists of a single person. But even assuming that the salaries of
three men are three times that of one man (which is not the case
in France when salaries there are compared with those of trial
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judges in England and the United States), the total expense per
trial must be substantially less, when the time and cost to all
concerned is considered. The lawyers also must spend more time
in the court room under the common law procedure, for which
the clients must pay. And jury costs are not insignificant items.
It should also be borne in mind that the time of many jurors is
valuable, and consequently they are by no means compensated
by the fees received.
Absence of a Law of Pleading and of a Law of Evidence Makes
for a Saving of Time and Expense, also for a Dignity of Courts
and Respect for Law
Failure to comply with the rules of the Law of Pleading under common law procedure causes much delay, and may even
cause a good case or a good defense to be thrown out altogether.
And when judges fall into errors as to the admission or exclusion
of evidence, cases are sent back for retrial. They even may be
shuttled back and forth several times. This means endless delay
and expense. A case which has gone to the appellate court and
back again for the second trial may require a year or more to
terminate; while under the system where the admission and exclusion of evidence is left to the sovereign appreciation of the
court of first instance there is no such delay.
The possibility of substantial error, which may have prejudiced the decision, is guarded against under the civil law by the
double degree. If one or both parties is not satisfied with the findings of fact of the court of first instance he can appeal and the
retrial takes place in the appellate court.
It can easily be appreciated that the civil law system avoids
appeals on technicalities which simply cause delay and do not
affect the final result. There are appeals in far fewer cases, and
consequently an immense amount of time is saved. Even in those
cases which are appealed, less time and expense are required for
an issue of fact to be finally disposed of by the second court than
would be required under common law where the case is remanded
to the trial court for perhaps the third time.
Again, under the common law system it must be exceedingly
humiliating to the trial judge when cases constantly come back
for new trials because of the errors he has committed. It takes
away from the dignity of the court and from the respect the
public has for courts.
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Such a condition as the above cannot obtain under the civil
law system. In the first place, a smaller percentage of cases are
appealed. Secondly, there is a smaller percentage of reversals
where an appeal is taken. Finally, where there are reversals on
questions of fact, seldom is this any reflection on the judgment
of the first court. Almost every case involving questions of
fact is presented in a different way and supported by different
evidence in the appellate court. The reflection is on the lawyer
who lost in the first court, if he wins in the second. The result
shows that he did not present his case properly at first and that
he has corrected his errors in the second trial.
It follows that the judges of first instance, when the decisions
are revised on quesions of fact, usually take no interest whatever
in the judgments of the appellate court revising them. In some
few important cases which are thoroughly prepared before them,
and presented in the same way on appeal, the first judges may
simply conclude that the appellate court has shown very poor
judgment by reaching a contrary conclusion. They hardly ever
feel corrected or humiliated themselves. This goes a long way
toward preserving the dignity of the courts of first instance, and
the public confidence and respect.
Finally, perhaps the worst effect of the common law system
is that it creates in the mind of the public a disrespect, almost
a contempt, for all law. The man in the street, seeing innumerable cases reversed on technicalities of the law of pleading and
evidence, becomes extremely irritated with the law, the lawyers
and the courts, and determines to have as little as possible to
do with any of them. In the estimation of the public, all rules of
procedure are technicalities; and when cases are delayed time
after time and the expenses roll up because the lawyers or the
trial judges have made mistakes on technical matters, the public
wrath is justified. Therefore it would be highly desirable to do
away with as much of such law as possible, retaining only what
is absolutely necessary to assure an orderly course of justice. The
civil law shows the way.

